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OPINION

The defendant, Billy Kenneth Hall, appeal s as of right his convictions by ajury inthe Knox
County Criminal Court for aggravated kidnapping to facilitate the commission of afelony, aClass
B felony, and two counts of aggravated rape, a Class A felony. He was sentenced as a violent
offender to consecutive sentences of twenty years for the aggravated kidnapping and twenty-five
yearsfor each count of aggravated rape for an effedtive seventy-year sentence inthe Department of
Correction. The defendant contends that (1) the evidence isinsufficient to support his convictions
for aggravated kidnapping and aggravated rape, (2) thetrial court should have granted acontinuance
and allowed him to change attorneys at the beginning of trial, and (3) he received the ineffective
assistance of counsel at trial. We affirm the trial court’s judgments of conviction, holding that the
evidence is sufficient and that the defendant has failed to show that he was prejudced by his
attorney’s performance & trial.



Thevictim, atwenty-one-year-old student at the University of Tennessee (UT), testified that
whileworking in the Admissions Office, she becamegood friends with a co-worker, Philip Payton.
She said that on November 8, 1996, she had alate dinner with Mr. Payton, and they returned to his
apartment between 11:00 and 11:45 p.m. to get her car. She said that two high school students, who
were visiting the university, were sleeping in her dorm room that night andthat she had arranged to
stay with a sorority sister. She said that upon arriving at Mr. Payton’s apartment, she called her
sorority sister, who said that she did not want to be bothered that night. She said that she attempted
to call othersin her sorority, but no one was at home. She said that Mr. Payton offered to let her
sleep on hiscouch. Shestated that she had to be at an Admissions Office breakfast the next morning
and that she asked Mr. Payton to set his alarm for 500 a.m.

Thevictim testified that the alarm clock woke her at 5:00 a.m. the next morning and that she
quickly prepared to leave. She said that Mr. Payton had to get up when she left in order to lock the
door behind her and that it was not possible for her to leave the apartment without Mr. Payton
knowing about it. She said that she borrowed five dollarsfor gasolinefrom Mr. Payton and | eft his
apartment between 5:00 and 5:15 am. She stated that she stopped at an Exxon Station down the
street from Mr. Payton’s apartment and prepaid the attendant five dollars at the window.

Thevictim testified that she began pumping the gasoline and looked up to see the defendant
pointing a gun at her face. She said that she screamed and dropped the nozzle. She said that the
defendant told her to remain quiet and pick up thenozzle. Shesaid that after she replaced the nozzle
in her car, the defendant asked for al of her money and jewelry. She said shetold him that she did
not have any money or valuable jewelry. She sad that she was wearing a watch and earrings that
morning. She said that she offered him the keys to her car, which the defendant took, and that he
ordered her into the car. She said that she told the defendant that she did not have much gasoline,
and he ordered her to finish pumping the gasoline. Shesaid that after she finished, the defendant,
who was still pointing the gun at her, told her to get in the car and to drive. She said that she was
shaking and crying.

Thevictim testified that the defendant directed her to an alley and, with the gun still in hand,
ordered her to stop the car, turn off the lights, and take off her clothes. She said that she removed
her clothes, and that the defendant, who was adj usting his pants, grabbed her, turned her toward him,
and penetrated her vaginawith hispeniswhileholding her there. Shesaid that shedid not remember
wherethe gun was at thispoint. She said that the defendant ordered her to moveto the backseat and
to finish removing her clothes. She said that she was crying and shaking. She said that the
defendant climbed into the backseat, forced her to lie down on the seat, penetrated her vagina with
hispenis, and gjacuated. She said that the defendant then turned her over and penetrated her anally
with hispenis. She saidthat she was screaming because of the pain and that the defendant stopped
when she continued to scream. She said that she did not see the gun while he was raping her in the
backseat.

The victim testified that the defendant told her to dress and to return to the front seat. She
said that he climbed into thefront, pulled the gun from hispocket, and ordered her to drive. She said
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the defendant directed her through a series of turns while he looked through her wallet, which
contained only her driver’ slicenseand student identification. She said the defendant told her to stop
in achurch parking lot and asked her if she wasgoing to tell anyone what happened. She said that
shetold him “no.” She said he walked behind the car, but she did not see exactly where he went.
She said shethen realized that she was behind the Exxon Station, and she drove back to Mr. Payton’s
apartment. She sad that the entire incident lasted twenty minutes.

The victim testified that she was screaming as she banged on Mr. Payton’sdoor. She said
that Mr. Payton called 911, and she was taken to the hospital in an ambulance. She said that while
at the hospital, she answered questions about the incident but that she was in shock. She said that
the hospital staff examined her and administered arapekit. She saidthat on the day following the
incident, she helped construct a composite drawing of her attacker at the Knoxville Police
Department (KPD). She described her assailant as wearing a blue uniform of the type worn by
someonewho worksin agarage and ajacket with large pockets. Shesaid that he did not wear gloves
and that he touched the inside of her car in several places. She said that he wielded asmall gun and
explained that by small she meant not a shotgun. She said that Deb Perry of the UT Police
Department accompanied her to the KPD, and then they retraced the route the defendant forced her
todrive. Thevictim said tha after Christmas break, she met withKPD Detective Tom Pressley and
viewed photographson acomputer. She said that she picked out the defendant on the eighth screen.
She stated that she had no doubt that he was the person who raped her.

Mr. Philip Payton testified as follows: In November 1996, he was adoctoral student at UT
and worked in the Admissions Office. He was friends with the victim, whom he knew from work,
and he and the victim had dinner together on November 8th. Neither he nor the victim had any
alcohol with dinner. They returned to his apartment around midnight. One of thevictim’s sorority
sisterswas visiting one of hisfraternity brothers near his apartment. The victim planned to pick up
her sorority sister later that evening, and he offered to let her stay at his apartment until then. The
victim fell asleep on his couch, and he went to sleep in his bedroom. Mr. Payton dd not recall
seeing thevictim leave the next morning. He next saw the victim when she was banging on his door
and screaming to comeinside. The victim wasleaning on the door and fell into his apartment when
he opened it. Thevidim wasvery emotional, and her hair wasrumpled. The victim kept repeating
that she had just been raped. The victim briefly described her attadker to him, and he called 911.

Jack Price, a Report Specialist at Knox County’s 911 Center, played the recording of a911
call received at 6:18 a.m. on November 9, 1996. On the recording, amale stated tha hisfriend had
just been raped and was hysterical. After consulting with the victim, who was sobbing in the
background, the male reported that the assailant had a gun, he forced the victim into her car, and
they drove from the Exxon Station to another location. He stated that the victim described her
attacker as a five foot two or three inch, dark-complected African-American with “fading” hair,
wearing a blueshirt and black jeans.

William Luke Lee, an emergency doctor at Fort Sanders Regona Hospital, testified as
follows: He examined the victim, who said that she had been raped. He took the victim’s history
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for the purposeof medical diagnosisand treatment. Thevictimtold him that shewasat agas station
when ashort, African-American manwith agun approached, asked for all of her money, and ordered
her into the car. She sad they droveto a gravel road where the man forced her to have vaginal and
anal intercourse at goproximately 5:50 am. The victim reported that her attacker gjaculated in the
vaginal area, and she denied any bodly injuries. Dr. Lee examined thevictim and collected vaginal
swabsfor therapekit. He found no semen on adlide prepared from thevaginal swab, but hedid not
use adye. He did not notice any bruising or trauma on the victim’s body, but he did find blood
around therectal area. Inhismedical opinion, thebloodwas consistent with thevictim’ sreport that
she had been raped.

Larry Janeway testified as follows: In November 1996, he was a aiminalist in charge of
collecting and preserving evidence for the KPD. On the morning of November 9, 1996, he tested
the victim’ s vehicle for fingerprints. He collected some partial latent prints from the rear window,
but the computer located no matches for these fingerprints. He explained that the inside of the car
was textured, simulated leather and that it was impossible to get a readable fingerprint from this
surface with his equipment. He found a denim jacket and a pair of panties inside the car, and he
retrieved the rape kit and the victim’s jeans, t-shirt, bra, scarf, and socks from the hospital. That
afternoon, he and the victim developed a sketch of the attacker. She described her assailant as an
African-Americanmale, twenty-fiveto thirty-fiveyearsold, approximatel yfivefeet threeinchestall,
dlender, and partialy balding with areceding harline.

Deborah Perry testified asfollows: On November 10, 1996, she was adetectivewiththe UT
Police Department. She accompanied the victim to the KPD, and then they retraced the route that
the defendant forced the victim to take on the morning of the offenses. They found the alley where
the rape occurred, and the victim recognized a nearby storage building. They |€ft the dley and
turned left onto Spruce then left onto Fifth Avenue. The victim showed her the parking lot where
the defendant left the car. She could not find a street number for the parking lot, and she noted that
the two houses across the street were numbers 2437 and 2439.

Dwight Loop, an investigator with the KPD, testified as follows. He was assigned to this
case and spoke with the victim at the hospitd. The victim appeared to have been crying and wasin
shock. She described her atacker as an African-American male in hismid-thirtiesto earlly forties,
fivefeet and three or four inchestdl, and weighingone hundred fifty pounds. She saidthat hewore
athick blue cotton shirt and black jeans with white letteringon the leg. She sad that he was armed
withasmall, black handgun. Investigator Loop spoke with the victim again on November 10th and
she gave a consistent description of her attacker. The victim identified her attacker on January 29,
1997. Investigator Loop spoke with the defendant on February 8, 1997, at the Knox County Penal
Farm. The defendant was at the pena farm because he had violated his parole. The defendant
waived hisrights, signed awaiver form, and gave a statement, which was recorded.

Investigator Loop played the audiotape of the defendant’s statement for the jury. In the

statement, the defendant said that in November1996, helived at 2437 East Fifth Avenueand worked
at Marshall’ s Transmission. He had noideawhere he was onthe morning of November 9, 1996, and
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knew nothing of an alleged abduction and rape of agirl pumping gasoline. Upon learning that the
victim had identified him from photographs, he denied knowing anything about the crimes. He
admitted that his house was three blocks from the Exxon Station and that he routinely went there
after work to buy beer. He said that the Exxon employees knew him and that he did not go there
between 4:00 and 5:00 am. because he knew that the Exxon Station was closed at that time. He
stated that he had never picked up agirl at the Exxon Station and that he did not pick up girls. He
said that he had a girlfriend of two years whom he saw almost daily. He stated that he previously
owned a .38 caliber gun, but he sold it three months earlier for twenty-five dollars because his
girlfriend disapproved of it. He stated that the victim had thewrong man and that peopl e frequently
told him that he looked like someone named Michael. He said that he would be willing to give a
blood sample and take apolygraph test after he spoke with his attorney. When asked if he had ever
had consensual intercourse with someone he met at the Exxon station or from that area, he admitted
that he occasionally had sex with prostitutes in the area near Magnolia Avenue. He denied ever
beingwith agirl in amaroon Saturn. Investigator Loop testified that hedid not know what type of
gun the defendant was talking about but that a snub-nosed .38 is small and can be easily concealed
in a coat pocket.

Kathy Lyle, anurse at the jail, testified that on September 10, 1997, she drew two vials of
blood from the defendant. Kelly Smith, aforensic scientist and DNA analyst with the Tennessee
Bureau of Investigation (TBI), testified that she found semen present in the vaginal swabsfrom the
victim. She stated that the DNA from the swabs was consistent with the defendant’s DNA, taken
from hisblood sample. Shesaid that the chances of arandom match wereonein fifty-threethousand
in the African-American popul ation. TBI Agent Joe Minor, aforensic scientist, testified that using
adifferent testing procedure, he concluded that DNA from the swabs matched four of fivelocations
on the defendant’ sDNA. He stated that a match on that many locations occurred in one out of one
billion in the African-American population. He said that the African-American population of the
United States was thirty-four million.

The defendant testified that although he was not sure of the date, he and the victim had
consensual intercoursein hisapartment. He sad that hewaslivingat 2437 Fifth Avenuein ahouse
convertedinto apartments. He said that hewaspaid on Fridaysand that on hisway homefromwork,
hewould buy beer at the Exxon Station and rent acoupl e of videos at Food City. The defendant said
that once he was home he would watch amovie or two and get ready for that night. On the evening
he met the victim, he went to the Club Royale, which closed at 2:30 am., and then he went to
Chickies, an after-hours club. He said that he parked at Chickies before it became crowded and
people began driving by to see who was there

The defendant testified that he was intoxicated that evening and that he saw a young lady
driveby inared car. He said that he was sitting on hiscar when she drove through the circle again.
He said that she rolled down her window, asked if thiswasa club, and said that she was just out to
have fun. The defendant said that he told her that they could have some fun together, told her his
name, and showed her hisdriver’slicense. The defendant invited the victim to his apartment, and
shefollowed himtherein her car. The defendant denied ever bei nginthevictin'’scar that evening.
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The defendant said that while at his apartment, he and the victim had consensual, unprotected,
vaginal intercourse. He said that the victim became upset because he had gaculated inside her
despite her telling him nat to do that. He said that he was with the victim for about two hours and
that although she was upset, the victim was not outraged when she l€eft his apartment around 2:00
or 3:00 am. Hesaid that he never mistook the vidim for a prostituteand that he had never seen her
before that evening. Hesaid that he previously owned a .30 blue steel gun which held five bullets
but that he never held it on the victim.

The defendant admitted that he was convicted of attempted strong-armed robbery in 1980
when he was sixteen years old and of selling crack cocaine in 1992. He admitted that he had
misdemeanor convictions for shoplifting, malicious mischief, and larceny. He said that he was on
parolefor the cocaine conviction at the time that the present offenses allegedly occurred. He stated
that he began selling cocaine to pay for hisapartment and car when paroled on April 26, 1996. He
said that he started using cocaine sometime thereafter and that he eventually called his probation
officer and told her that he had a cocaine problem.

The defendant testified that he wasin the Knox County Penal Farm as aresult of his parole
violation when the police initially interviewed him onthe present allegations. He said that he had
forgotten the victim's name and that he did not think that the officers were taking about his
encounter with the victim. He said that the victim was lying when she accused him of kidnapping
and rape. He agreed that no reason existed for the victim to wait until she picked out his photograph
two or three months after the incident toaccuse him of wrongdoing because she knew hisname and
address. He admitted that hedid not tell anyone about his sexual encounter with the victim until
after the DNA test results.

Tammy Judd, a parole officer, testified as follows:. She supervised the defendant from
August 13, 1996, until February 1997 when he violated parole. The defendant left her a message
that he was using drugs again. She requested an emergency warrant for thedefendant, but hecame
to her office before the warrant was executed. The defendant tested positive for drugs. The
defendant did not tell her that he had been carrying a weapon, which would violate the conditions
of his parole, aswell as state and federal law.

Based upon this evidence, the jury found the defendant guilty of aggravated kidnapping to
facilitate afelony and two counts of aggravated rape.

I. SUFFICIENCY OF THE EVIDENCE

The defendant contends that the evidence is insufficient to convict him of aggravated
kidnappingtofacilitateafel ony and aggravated rape. Hearguesthat no ressonabletrier of fact could
havefound him guilty beyond areasonabledoubt dueto theflavsinthe state’ scase Healso claims
that the trial court ered in not granting his motion for a judgment of acquittal due to the
insufficiency of the evidence. The state contends that the evidence was sufficient to sendthe case
to the jury and to support the resulting convictions.
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Our standard of review when the sufficiency of the evidence is questioned on appeal is
“whether, after viewing the evidencein the light most favorableto the prosecution, any rational trier
of fact could have found the essertial elements of the crime beyond a reasonable doubt.” Jackson
v.Virginig 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). This meansthat we do not reweigh the
evidence but presume that the jury has resolved all conflicts in the testimony and dravn al
reasonable inferences from the evidence in favor of the state. See State v. Sheffield, 676 SW.2d
542, 547 (Tenn. 1984); State v. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978).

One commits an aggravated kidnapping by fal sely imprisoning another in order to fecilitate
the commission of a felony or subsequent flight. Tenn. Code Ann. § 39-13-304(a)(1). False
imprisonment is the unlawful and knowing removal or confinement of another “so asto interfere
substantially with the other’s liberty.” Tenn. Code Ann. § 39-13-302. As charged in the
presentment, aggravated rapeisthe* unlawful sexual penetration of avictim by thedefendant” when
the defendant accomplishes the act by forceor coercion and is armed with aweapon. Tenn. Code
Ann. § 39-13-502.

The defendant contendsthat the state’' sevidenceisflawed to the point that a reasonablejury
should have experienced reasonable doubt about his guilt. He argues that the jury should have
disregarded the victim’'s account of the events on the morning of November 9, 1996, because her
testimony that she spoke with Mr. Payton beforeleaving to get gasolinethat morning conflictswith
Mr. Payton’ stegimony that helast saw her befare going to sleep the previous night. The defendant
emphasizes that despite the victim’s testimony that the defendant violently penetrated he three
separate times in her car, the police found no physical evidence of arape or of the defendant’s
presencein the car. Finally, the defendant argues that the jury should have found it incredible that
a rapist would have asked the victim to drive him to his home following the offenses. The
defendant’ scontentionsgo to theweight and credibility of the evidence, mattersreserved for thejury
rather than this court. State v. Pappas, 754 S.\W.2d 620, 623 (Tenn. Crim. App. 1987).

Viewingtheevidencein thelight most favorableto the state, thevictim testified that shewas
pumping gasoline on the morning in question when the defendant, brandishingagun, forced her to
drivehimto an alley. She stated that the defendant ordered her to disrobe at gunpoint, then held her
down and raped her vaginally and anally. Shetestified that the defendant forced her to drivehim to
aparking lot at gunpoint. She said tha she did not see where he went after he walked behind her
car. Philip Payton testified that the victim returned to his apartment, screaming that she had been
raped. The victim’'s emotional anguish can be heard in the background on the audiotape of Mr.
Payton’s911 call. Dr. William LukeL ee, who examined the victim on themorning of the offenses,
testified that he found bloodin the victim’ sredal area, whichwas consistent withher claimthat she
wasraped. Finally, the DNA from the semen cdlected in the vagnal swab from thevictim matched
the defendant’s DNA. The evidence is sufficient to support the defendant’s convictions for
aggravated kidnapping to facilitate a fdlony and aggravated rape. Furthermore, al of the above
mentioned evidence was presented in the state’ s case-in-chief. Thus, thetrial court properly denied
the defendant’ s motion for ajudgment of acquittal and sent the caseto thejury.



1. SUBSTITUTION OF COUNSEL

The defendant contends that the trial court erred in failing to continue his case a the
beginning of trial to alow him to change attorneys. He argues that the loud exchange between him
and his attorney gave the court ample reason to suspect that a problem existed regarding the
attorney’ s readiness to proceed. He maintains that the trial court abused its discretion in allowing
him to make only a brief statement regarding his concerns about his attorney and then proceeding
with the trial without attempting to learn the reasons for his concerns. The state contends that the
trial court did not abuseits discretion in denying a continuance and the defendant’ srequest for new
counsel. It arguesthat the defense attorney’ s opening statement, which laid out the defense theory
of consent, gave the court an opportunity to see that the attorney was prepared.

At the hearing on the motion for anew trial, the defendant testified that he was upset at trial
because he had not met with his attorney from the time of hisinitia gppointment until two days
beforetrial and that he wanted to change attorneys. He said that he wanted to tell thisto the judge
before they started picking thejury but that he could not get his attorney’ s atention from acrossthe
room. He said that he told his attorney that he did not think the attorney was ready for trial before
they selected ajury. He said he thought that his attorney intended to delay the trial, although his
attorney never actually told him that he would. He stated that he did not tell the judge that his
attorney was not prepared until after they selected the jury. On cross-examination, the defendant
agreed that on the morningof trial, he became so angry that he began screamingin the holding cdl
and could be heard over the entire area.

Therecord reflectsthat following the opening statementsand with thejury out, thefollowing
exchange took place:

Defense Attorney: Y our Honor, during the luncheon recess Mr. Hall has asked me
to do two things. Heis-in fact, from talking to him, | think he would rather address
the Court as to these issues than to have me to do so. But one thing he wantsto do
isrelieved [9¢] meashisattorney. And, frankly, | think the Court probably would
be better off hearing from him as to that issue.

Court: All right. Let’ s hear it, Mr. Hall.

Defendant: Yes, sir, your Honor. Theday that you appointed meto him, the day that
he cameto me, | know he had timeto come see me, but hefailed. . . to comeand see
me. |’ve been up there al thistime. He just now cameto see me Sunday, and| tried
togethimto. .. let metel you that, that hefailed. . . to dothat. So that's why I
want him dismissed off my case.



Court: It'stoolatefor that. You'reinjeopardy. Now, what else didyou want to ask
me?

Defendant: | wastelling him that we didn’t have enough time to even talk about the
case. He just-hejust showed up Sunday.

Court: Just have aseat. We're going forward.

Initidly, we note that although both parties have addressed this issue in terms of the trial
court denyingthe defendant’ srequest for acontinuance, therecord doesnot reflect that the defendant
specificallyasked for acontinuance. Theddendant requesed that thetrial court dismisshisattorney
becausethe defendant did not believe that his attorney had met with him enough to discuss his case.
The trial court may, upon good cause shown, permit the withdrawal of an atorney appointed to
represent anindigent defendant. Tenn. Code Ann. §40-14-205(a). A defendant seeking to substitute
counsel

has the burden of establishing to the satisfaction of the tria judge that (a) the
representation being furnished by counsel isineffective, inadequate, and falls below
the range of compeency expeded of defense counsel in criminal prosecutions, (b)
the accused and appointed counsel have become embroiled in an irreconcilable
conflict, or (c) there has been a complete breakdown in communication between
them.

Statev. Gilmore, 823 S.W.2d 566, 568 (Tenn. Crim. App. 1991) (footnotesomitted). Thetrial court
has wide discretion in matters regarding the appointment and rdief of counsel, and its decision will
not be set aside on appeal unless the defendant shows an abuse of discretion. State v. Rubio, 746
SW.2d 732, 737 (Tenn. Crim. App. 1987). Theissue of whether adefendant isentitled tosubstitute
counsel comes within this discretion. Gilmore, 823 S.W.2d at 569.

In determining whether a defendant is entitled to substitute counsel, the trial court must
afford the defendant an opportunity to explain hisor her dissati Sfacti on with the present atorney.
State v. Ray, 880 S.wW.2d 700, 703 (Tenn. Crim. App. 1993). “A trial court must ‘take particular
painsin discharging its responsibility to conduct these inquiries concerning substitution of counsd.
Perfunctory questioningisnot aufficient. Thisistrueevenwhenthetrial judgestrongly suspectsthat
the defendant’ srequestsare disingenuous. . . . 1d. (quoting United Statesv. Welty, 674 F.2d 185,
187(3d Cir.1982)). InRay, thedefendant sought substitute counsel alleging that the public defender
made derogatory racial comments in aletter to the defendant. Without allowing the defendant to
present the letter as evidence, the trial court denied the defendant’s request, stating that the
legislature had required that it appoint the Public Defender’ s Office to indigent defendants absent
ashowing of goodcause. Thiscourt held that thetrial court erred in not allowing the defendant to
prove his allegations and that its failure to allow the defendant to explain his dissatisfaction made
it harder to determineif good cause existed. Ray, 880 S.W.2d at 704. Nevertheless, the court held
that the defendant was not prejudiced by the denial of hismotion to substitute counsel because the
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recordreveal ed that hereceived effective representationand did not indi cate that the public defender
was racially biased against the defendant. 1d.

Inthe present case thetrial court did not explore the defendant’ sreasonsfor seeking to have
his attorney relieved to determine whether good cause existed. Although the defendant bore the
burden of showing that his attorney was unprepared, the trial court essentidly cut short his
explanation because jeopardy had attached in the case. We do not believethat the attachment of
jeopardy alone would bar the substitution of counsel, and thetrial court erred in basing its denial of
the petitioner’ s request on the mere fact that jeopardy had attached. On the other hand, as will be
more fully discussed with regard to the defendant’ s claim of ineffective assistance of counsel, the
defendant hasfailed to show areasonabl e probability that the outcomeof thetrial was unreliable or
that the outcome would have changed with adequate counsel. Thus, the defendant was not
prejudiced by thetrial court’sdecision not to relieve histrial attorney and isnot entitled to relief on
thisissue.

[11. INEFFECTIVE ASSISTANCE OF COUNSEL

Thedefendant contendsthat he received theineffective assistance of counsel attrial because
his attorney failed to investigate and locate potential defense witnesses; to interview the state’s
witnesses; to investigate the scene of the alleged offenses; to investigate the victim’s prior sexual
activity or requestaRule 412, Tenn. R. Evid., hearing; to confer with him adequately; and to discuss
the trial strategy with him. He argues that as a result of these deficiencies, his attorney’s
representation fell below that recommended in the guidelines set forth in the American Bar
Association Standards for the Defense Function. The state contends that the defendant has failed
to show that he was prejudiced by his attorney’s representation.

When aclaim of ineffective assistance of counsal is made under the Sixth Amendment, the
burden is upon the petitioner to show (1) that counsel’ s performance was deficient and (2) that the
deficiency was prejudicial in terms of rendering a reasonable probability that the result of thetrial
was unreliable or the proceedings fundamentally unfar. Strickland v. Washington, 466 U.S. 668,
687, 104 S. Ct. 2052, 2064 (1984); see L ockhart v. Fretwell, 506 U.S. 364, 368-72, 113 S. Ct. 838,
842-44 (1993). The Strickland standard has been applied to the right to counsel under Articlel,
Section 9 of the Tennessee Constitution. Statev. Melson, 772 SW.2d 417, 419 n.2 (Tenn. 1989).
When apetitioner claimsthat ineffective assistance of counsel resulted inaguilty plea, the petitioner
must provethat counsel performed deficiently and that but for counsel’ s errors, the petitioner would
not have pled guilty and would have insisted upon goingto trial. Hill v. Lockhart, 464 U.S. 52, 59,
106 S. Ct. 366, 370 (1985).

InBaxter v. Rose 523 S.W.2d 930, 936 (Tenn. 1975), our supremecourt ruled that attorneys
should be held to the general standard of whether the services rendered were within the range of
competence demanded of attomeysin criminal cases. The court stated that the range of competence
wasto be measured by the dutiesand criteriaset forthin Beasley v. United States, 491 F.2d 687, 696
(6th Cir. 1974) and United Statesv. DeCoster, 487 F.2d 1197, 1202-04 (D.C. Cir. 1973). Also, in
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reviewing counsel’ s condud, a“fair assessment of attorney performance requires that every effort
bemadeto eliminatethedistorting effectsof hindsight, to reconstruct the circumstancesof counsel’s
challenged conduct, and to eval uatethe conduct from counsel’ sperspective at thetime.” Strickland,
466 U.S. at 689, 104 S. Ct. at 2065; see Hellard v. State, 629 S\W.2d 4, 9 (Tenn. 1982).

The petitioner hasthe burdeninthetrial court to prove by clear and convincing evidencethe
factual allegationsthat would entitle himto relief. Tenn. Code Ann. § 40-30-210(f). On appeal, we
are bound by the trial court’s findings of fact unless we condude that the evidence in the record
preponderates against those findings. See Black v. State, 794 SW.2d 752, 755 (Tenn. Crim. App.
1990). Inthisrespect, the petitioner, asthe appellant, hasthe burden of illustrating how the evidence
preponderates against the judgment entered. 1d. However, we are bound to review thetrial court’s
conclusion regarding the effectiveness of counsel de novo because it involves a mixed question of
law and fact. See State v. Burns, 6 S.W.3d 453, 461 (Tenn. 1999).

Inthe present case, thetrial court permitted the defendant’ strial attorney to withdraw before
the sentencing hearing. In hismotion for anew trial, the defendant alleged that he had received the
ineffective assistance of counsel from histrial attorney. At thehearing onthe motionfor anew trial,
the defendant testified that ontheday histrial attorney wasappointed, they conferred for threetofive
minutes about the possibility of bail. He said that the attorney asked him about the race of thevictim
and said he would look into the allegations. He said that he next met with his attorney two days
beforetrial, at which time hefirst told his attorney that he had consensual sex with the victim. He
said that he called hisattorney severa timesin theinterim and that although the attorney repeatedly
said that he would meet with the defendant in two weeks, he never came. The defendant said that
they did not discuss the details of his defense in these telephone conversations.

The defendant testified that he first told his attorney what happened with the victim when
they met just beforetrial. The defendant recounted the version of eventsthat he told his attorney,
and his testimony was substantially the same as the account that he had gven at trial. He said that
his attorney never discussed any investigation with him but that he did know the area where the
offensesallegedly started. He saidthat hisattorney should have met with him to discuss tactics and
to give hisopinion onthe case. The defendant said that he was upset at trial because he had not seen
his attorney. He said hethought that his attorney intended to delay the trial, although his attorney
never actually told him that he would. He said that he told his attorney that he did not think the
attorney was ready for trial beforethey selected a jury but that he did not tell the judge that his
attorney wasnot prepared until after they selected thejury. Hesad that he never discussedhisrights
regarding his decision to testify with his attorney. Hesaid that a a break in the trid, he told his
attorney that he was going to testify and that he had no choice. He sad that if he got anew trial, he
would get a complete investigation of his case and a discovery motionto learn how to handle the
defense and who was going to bea witness at trial.

The defendant’ strial attorney testified that he had been practicing law for fifteen or sixteen

years when he tried this case. He said that the defendant’s tria was one of hisfird jury trials
following asix-year break to serve asaJudicial Commissione and to recover from surgery. Hesaid
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that he met with the defendant for at least one hour on May 18, 1998, the day he was gopointed to
represent the defendant. Hesaid that on or around May 18th, he discussed the defendant’ s potential
defenses with the public defender, who had represented the defendant up to that point, and learned
that the defendant claimed that he had consensual sex with thevictim. He said that the defendant
had initially clamed mistaken identity, but after a saliva test revealed that the defendant’ s sperm
would match that in the rape kit specimens, the defendant changed his defense to consent. He said
that this change occurred before he came on the case. He said that afte reviewing the public
defender’ sfile on the case, he had tel ephone conferenceswith the defendant on May 28, 1998; July
14, 1998; and July 29, 1998. He said that he next met with the defendant in person in September
1998.

The attorney testified that he did not talk to the state’ s witnesses before trial. He said that
he did not feel that it was important to talk to them because the defense was consent and the only
witnesses with information regarding consent were the defendant and the victim. He said that
although hedid not know whether it would have affected the trial, hewished that he had spoken with
the officersinvolvedinthe case because he wasinterested in the timelapse between the of fensesand
the time the defendant was contacted about the crimes. He said that because the defendant was on
paroleat the time of the offenses, the police could have easily located him. He agreed that although
he received the UT police officer’s report sometime pretrial and knew that the victim claimed that
the defendant got out of her car across from his own front door, it would have been helpful to talk
to the UT Officer. He said that he did not remember whether he argued this point to the jury. He
said that he did not think visiting the location of the crimes would have been beneficia because he
was familiar with the area, traveled through it frequently, and knew thelandmarks discussed in the
trial. Hesaid that he should have spoken with someone from the Exxon Station and investigated the
identity of the cashier working on the morning of the offenses. He said that he would check the
Exxon Station’ s security tape if hehad it to do over again but that the police investigation reveaed
that the security camera was not working at the time of the offenses.

The attorney testified that he and the defendant discussed the fact that he would make the
decisionsregarding general trial tactics and that the defendant would make the decisions regarding
pleas and whether to testify in hisown defense. Herecalled telling the jury in his opening statement
that he would decide whether the defendant would testify. He explained that becausethe defendant
had to make this decision during the trial, he wanted to deflect any adverse implications the jury
might make to him rather than the defendant. He said that the victim was avery credble witness
and that the defendant’ s prior statement was damagingto hisclaim of consent. He said that thething
he regretted most was not talking to the defendant earlier. He said that if he could have retried the
case, he would have persuaded the defendant not to testify and simply had the parole officer show
that the defendant’s demeanor had not changed during the relevant time period. Ultimately, he
agreed that the only way to present adefense of consent wasthrough the def endant’ stestimony.

Thetrial court denied themotionfor anew trial, finding that the defendant had shown neither
deficiency nor prejudice. The court noted that representation could be effective and 4ill
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unsuccessful and that the number of times an attorney visits his client does not indicatethe quality
of the representation.

The approach to the issue of the ineffective assigance of counsd does not haveto start with
an analysis of an attorney’s conduct. If prejudice is not shown, weneed not seek to determine the
validity of the allegations about deficient performance. Strickland, 466 U.S. at 697, 104 S. Ct. at
2069. In order to establish prejudice, the defendant must show that a reasonable probability exists
that “* but for counsel’ sunprofessional errors, theresult of the proceedingwoul d have been different.
A reasonable probability is a probability sufficient to undermine confidence in the outcome.””
Burns, 6 S.W.3d at 463 (quoting Strickland, 466 U.S. at 694, 104 S. Ct. at 2068) (citations omitted).
Although thefailureto investigate reasonably constitutes deficient performance, thedefendant must
still prove that he or she was prejudiced by this deficiency. Burns, 6 SW.3d at 462-63.

The state contends that the defendant has failed to show prejudice, specifically arguing that
he has not identified any defense witnessesthat hisattorney failed to locate, any beneficial evidence
from the scene, any prior sexual conduct of the victim that would have aided hisdefense, or anything
that hisattorney could have doneto present his defense of consent more effectively. The defendant
contendsthat hisattorney’ s deficienciescall the verdict into question. With regard to hisclaim that
hisattorney failed to investigate his case, the defendant has not presented a single piece of evidence
or asingle witness that his attorney should have discovered that would have aided in his defense.
Furthermore, although he claims that his attorney did not confer with him adequately and did not
discuss the defense strategy with him, the record reveds that the trial attorney presented the
defendant’ s theory of consent and that both the attorney and the defendant believed this to be the
only available defensein light of DNA evidencelinking the defendant to the victim. The defendant
hasfailed to present any information that he was not &bleto relate to hisattorney that would call the
outcomeof thetrial into question. Because the defendant hasfailedto show prejudice we hold that
he did not receivethe ineffectiveassistance of counsel.

In light of the foregoing and the record asawhole, we affirm the trial court’ s judgments of
conviction.

JOSEPH M. TIPTON, JUDGE
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